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1. Introduction
Legal changes

The Team for Legal Changes of Iskorak and Kontra was founded in spring 2002, which also marked
the beginning of a more intense advocacy of the protection of rights of sex and gender minorities
within the Croatian legal system.

While advocating the human rights of LGBT (lesbian, gay, bisexual, transgender) persons, we have
often referred to international documents for the protection of human rights, especially those issued
by the Council of Europe and European Parliament.

We have achieved signiScant cooperation with non-government organizations and male and
female activists for the protection of human rights of LGBT persons in Slovenia, Serbia, Bosnia and
Macedonia, as similar changes have also happened in other countries in the region.

The greatest improvement in the protection of sexual and gender minority rights in Croatian
legislation occurred in 2003. After successful advocacy of the protection of rights of sexual and
gender minorities in Croatian legislation, most of our bills were passed by Croatian Parliamentin
July 2003.

For the Srst time in Croatian legislation sexual orientation was explicitly identiSed in articles
prohibiting discrimination based on certain differential criteria. Prohibitions of discrimination based
on sexual orientation were introduced into the Gender Equality Act, Criminal Code, Labour Act,
ScientiSc Work and Higher Education Act, and into schoolbook standards. Also the Same-sex Civil
Unions Act was passed.

The changes in Croatian legislation were a result of public advocacy by the Team for Legal Changes,
as well as the pressure arising from Croatia’s application to join the EU.

Protection of sexual minorities in the Criminal Code was explicitly stated in 2003 in the context
of the criminal offence of glorifying fascist, Nazi and other totalitarian states and ideologies or
promoting racism and xenophobia (Art. 151a of the Criminal Code; OG 111/03). But, by a decision of
the Constitutional Court of 27 November 2003, no. U-1/2566/2003, this act was entirely annulled.
In 2004 the Team for Legal Changes continued with public advocacy of the rights of sexual and
gender minorities, and the Act on Amendments to the Criminal Code was passed, which explicitly
mentioned sexual orientation in Art 174 para 3 of the Criminal Code (criminal offence of racial

or other discrimination). The Act on Amendments to the Criminal Code, including the above
amendment, was passed by the Croatian Parliament on 13 July 2004. Also, the Parliamentary
Committee on Human Rights accepted an amendment from the Team for Legal Changes to the
Media Act that referred to inclusion of sexual orientation into the anti-discriminatory provisions
of that Act. Unfortunately, the Committee did not accept the amendment from the Team for Legal
Changes that referred to gender identity. The Media Act, including the amendment referring to
sexual orientation, was passed by the Parliament on 10th May 2004. In 2005 and 2006 the Team
for Legal Changes worked on the introduction of a deSnition of hate crime into the Criminal Code.
The suggestion of the Team for Legal Changes on this was accepted by the Croatian Parliament
mainly due to international pressure (OSCE, applying for EU membership) and support by the
national minorities in Parliament in 2006. There is still noticeable resistance to the elimination of
discrimination of same-sex unions at the legal level. In 2006 the proposed Registered Partnership
Bill was refused, the purpose of which was to secure for same-sex couples the same rights and
obligations enjoyed by married couples, with the exception of adopting children.
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The last four years have marked a great milestone for the LGBT community in Croatia at the

legal level. But, although some of the rights of LGBT persons are now protected by Croatian law,
implementation of these newly-passed laws is made difScult by discriminatory actions by state
institutions in speciSc cases. Most of the time, victims do not even report discrimination or violence,
since they have no con8dence in the Croatian legal system, especially the police. The community

is especially discouraged by homophobia within institutions, even within the Croatian Parliament
which passed the above laws but whose members publicly use hate speech aimed against sexual
and gender minorities, breaking these same laws and showing the public how little they value
these same laws they raised their hands in favour of in the hope of endearing themselves to the
international community.

Summary of 2008 Report

The greatest advance in the protection of the rights of sexual and gender minorities in 2008 was
achieved by the adoption of the Anti-Discrimination Act. This Act was passed by the Croatian
Parliament on 9 July 2008, after a long public debate. This Act by deSnition ensures the protection
and promotion of equality as the greatest values of the constitutional order of the Republic of
Croatia, creates the prerequisites for achieving equal opportunities and sets out protection from
discrimination including on the basis of gender identity, expression and sexual orientation.

The newly adopted Act widens the institutional framework for protection from discrimination. It
introduces the institution of interveners and the institution of joint legal action, and gives greater
powers to the OfSce of the Peopleis Ombudsman who according to the Act carries out the tasks
of the central body responsible for the elimination of discrimination. For the Srst time in Croatian
legislation, this Act introduces the banning of discrimination on the basis of gender identity.

Transgender persons are subjected to discrimination and violence in their everyday lives because of
their gender identity or gender expression.

Of particular concern is the fact that there does not exist in the Republic of Croatia an appropriate
system of offering health care to transsexual persons for sex change operations and the treatment
of possible complications which occur as a result of such operations. Croatian doctors are not
sufSciently trained to offer such types of health care.

There exist signiScant problems in respect of the right to privacy of transsexual persons. Namely,
after a sex change operation the police do not erase data on a person’s previous sex from the police
records. Police ofScials in the majority of cases are extremely transphobic and it happens that they
openly mock and show data about a person’s change of sex to other people (for example at national
borders during document checks).

Transsexual persons often experience violence on the basis of their gender identity or gender
expression; however, they very rarely decide to report such incidents to the police due to their lack of
trust in state institutions and fear of disclosing their identity.

Positive advances in the state of the rights of sexual and gender minorities in the Republic of Croatia
in 2008 can be seen as in previous years in the increase in reporting of violence and discrimination to
associations for the protection of sexual and gender minorities. More and more people are $nding
the courage to report homophobic, biphobic and transphobic hate crimes. However, a large number of
people who have experienced discrimination and violence never report such incidents because of their lack of
faith in the Croatian legal system and fear of disclosing their sexual orientation.
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The most negative event in 2008 was the decision by the Ministry of Science, Education and Sport to
desist from introducing any kind of sex education in schools.

The disgraceful fact that the Ministry of Science, Education and Sport, after four years of work on
Snding an adequate solution for the introduction of sex and afterwards health education, decided
not to introduce a separate subject and to completely stop working on this problem. In those four
years, the Ministry received opinions from the ofSces of the Ombudswoman for Children as well

as the Ombudswoman for Gender Equality, which the Ministry never respected. But in order to
adopt some kind of decision, the Ministry engaged two expert commissions, only, in the end after
that unnecessary Snancial expense, to collect inadequate programmes from non-governmental
organisations which will not even be used. From all this it can be seen that the responsible ministry,
at taxpayers’ expense, has only created unimplementable programmes with the clear intent of
returning to the beginning —when a public debate was started on this subject back in 2004.

The above analysis consrms that pupils in primary and secondary schools obtain information about
different sexual orientations and gender identities in the regular education system based exclusively
on the dogmatic viewpoints of the Catholic Church and possibly other religious communities.

Practice shows that the majority of perpetrators of criminal offences of violence against sexual

and gender minorities are minors, therefore still attending either primary or secondary school, and
that they receive information about different sexual orientations and gender identities through

the regular educational system based on the dogmatic viewpoints of the Catholic Church or other
religious communities. They receive other information about sexuality only during biology classes
when they learn about reproductive systems and the reproduction of animals, as well as humans,
and to a small degree during other subjects when, for example, they learn about literature or history.
Such a system demonstrates that the state does not give accurate and complete information

about human sexuality to pupils of primary and secondary schools, resulting in children being
deprived of fundamental rights guaranteed by the Convention on the Rights of the Child, European
Convention for the Protection of Human Rights and Fundamental Freedoms, and other international
and national legal documents. By manipulating the public domain, unjust use of the resources

of the State budget, giving false and unachievable promises, totally ignoring the opinion of the
ombudswoman and frustrating children and their rights, the responsible Ministry of Science,
Education and Support, headed by minister Dragan Primorac, has set the Croatian education system
back four years, and left the teaching of children at the level of education of several hundred years ago.

2. Legislation
Anti-Discrimination Act

At the end of 2007, the OfSce for Human Rights of the Government of the Republic of Croatia opened
a public debate about the Anti-Discrimination Bill. The opening of the public debate was preceded by
an invitation from the OfSce for Human Rights to certain representatives of civil society to help draft
the Anti-Discrimination Bill which they refused to do because of the non-transparent method of
forming the working group as well as because of a lack of capacity. Representatives of organisations
concerned with the protection of the rights of sexual and gender minorities were not included in the
working group despite the fact that their inclusion is explicitly stated as a measure of the National
Policy for Promoting Gender Equality from 2006 to 2012.

As aresult, the OfSce for Human Rights of the Government of the Republic of Croatia itself prepared
the initial version of the Anti-Discrimination Bill which was then supposed to be worked on further by
the working group of the Ministry of the Family, Veterans’ Affairs and Intergenerational Solidarity.
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Initial draft of the Anti-Discrimination Bill \

The Team for Legal Changes of Iskorak and Kontra, commenting on the above draft, emphasised
the fact that the Republic of Croatia has since 2003 already passed a range of anti-discrimination
regulations which ban discrimination in various areas, such as the Gender Equality Act, Labour

Act, Same-Sex Unions Act, Civil Servants Act, Volunteers Act and others. In this process it was
con&rmed, not only in respect of the protection of the rights of sexual and gender minorities, that the
existing legal regulations are not being applied and that discrimination is a highly prevalent social
problem for which an appropriate solution has not been found. Implementation of the existing laws
for protection from discrimination is insufScient, the Government of the Republic of Croatia still has
not adopted the National Strategy for the Elimination of all Forms of Discrimination, and a similarly
nor has it brought into operation sanctions against discrimination. The European Commission also
attracted attention to this problem in its Croatia Progress Report for 2007 and 2008, adding in the
2007 Report that several homophobic incidents had been noted. Therefore we believe that, in the
context of implementation, adoption of this Act will only be of corrective nature.

The Bill itself encompassed several important social problems for which adequate solutions have
not yet been found. Namely, the Bill prescribes that the activities of the central body responsible
for eliminating discrimination should be performed by the People’s Ombudsman. Although it is
anticipated in the Bill that responsibilities are not mutually exclusive in practice, this can lead

to a problems because both OfSces would in fact need to co-operate, which would bring into
question their independence. Furthermore, within the area of responsibility of the People’s
Ombudsman would also be the offering of legal aid to parties which includes legal advice relating
to discrimination, in accordance with the legal regulations on the offering of legal aid. This kind of
arrangement necessarily depends on the adoption of a special legal regulation on gaining the right
to legal aid, which has still not been done, and there is not even place for such an arrangement in
the Anti-Discrimination Act. In contrast to the provisions of the Peopleis Ombudsman Act according
to which he may select the cases which he chooses to work on, according to the provisions of the
Anti-Discrimination Act, he would be obliged to become involved without being able to choose
selectively.

The Bill also regulated the possibility of providing misdemeanour sanctions for the perpetrators

of discrimination. We considered that this possibility is contrary to the principle of the banning of
double punishment (ne bis in idem), because discrimination is already criminalised in the Criminal
Code and may be considered either as the criminal act of violation of the equality of citizens (Art

106 para 1 of the Criminal Code) or as the criminal act of racial or other discrimination (Art 174 of the
Criminal Code). In cases of legal persons and their responsibilities for discrimination, it is impossible
to apply in an appropriate manner the Act on Responsibilities of Legal Persons for Criminal Acts.
Although Croatian criminal legislation (also including misdemeanour laws) recognizes the possibility
of the overlapping of criminal and misdemeanour offences, this should be considered in the light

of the opinion of the European Court of Human Rights and taken into consideration that in no way
can there be a case of identical characteristics of individual acts. In cases of discrimination both as a
misdemeanour and as a criminal act, then this is a case of identical characteristics of both acts.

Furthermore, in cases of misdemeanour sanctions, attention should be drawn to the fact that the
highest punishment envisaged by the then Anti-Discrimination Bill is a ne (sometimes starting
from a minimum of 20,000 kunas) or a prison sentence up to 90 days. On the other hand, in cases
of criminal acts under Art 106 para 1 and Art 174 para 1 of the Criminal Code, then Snes are not
envisaged at all but exclusively prison sentences being within a range from six months to Sve
years for both criminal offenses. Taking into consideration the general purpose of setting criminal
sanctions, it is obvious that the intention of the legislation was to punish discrimination as a more
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serious criminal act and that it considered that Snes or prison sentences below six months were
not sufScient to achieve this purpose. We therefore considered that by introducing misdemeanour
sanctions, a wrong message will be sent to potential perpetrators of discrimination and thus the
possibilities of retribution by society for discrimination as a form of delinquent behaviour are
reduced.

The Snal draft of the Anti-Discrimination Bill \

On 13 March 2008 a meeting was held by the head of the Of§ce for Human Rights of the Government
of the Republic of Croatia with representatives of the organisations Iskorak and Kontra concerning
the new Anti-Discrimination Bill, with the Snal draft of the Bill which had been prepared by the
working group of the Ministry of the Family, Veterans’ Affairs and Intergenerational Solidarity. This
draft at that stage had not been presented to the public and the Team for Legal Changes of Iskorak
and Kontra asked for the text of the draft before the meeting itself. This request was not met by the
Of&ce and so it was impossible for the organisations to comment on the text of the draft law at the
above meeting.

Asked by the representatives of organisations Iskorak and Kontra why representatives of
organisations for the protection of the rights of sexual minorities had not been included in the
workgroup, the head of the OfSce replied: BWe wanted to include you but we had to leave places for
experts.” We would like to reiterate that measure 1.5.2 of the National Policy for Promoting Gender
Equality 2006 to 2012 prescribes that representatives of organisations for the equality of sexual and
gender minorities should be included in working bodies for the adoption of laws, programmes and
strategies connected to the rights of sexual minorities. From such behaviour of the Government
OfSce it is clear that the Government has no intention of applying the provisions of its own Policy for
the Promotion of Gender Equality and that it has no intention of involving experts for the protection
of the rights of sexual minorities in processes of drawing up anti-discrimination laws, programmes
and strategies.

On the other hand, the head of the OfSce praised the Bill at the meeting, especially emphasising the
introduction of provisions forbidding discrimination on the basis of gender identity for the Srst time
in Croatian legislation (which the Team for Legal Changes had been publicly arguing for since 2004).

The new bill also contained misdemeanour provisions, changed in relation to the previous bill, so
that there was no longer any signiScant overlapping of criminal and misdemeanour acts. Now the
essence of a misdemeanour seeks the behaviour of the perpetrator Bwith the aim of instilling fear
in another person or creating a hostile, humiliating or insulting atmosphere”, based on any kind
of difference and which act as a consequence results in injury to the dignity of the other person.
This is a matter of criminal provisions which do not anticipate prosecution for a misdemeanour for
the essence of discrimination as deSned by the Anti-Discrimination Act but rather is a case of the
criminalisation of discriminatory harassment. The implementation of this provision is questionable
at the level of dispensing misdemeanour justice because it requires the court to prove the
existence of a direct intention to commit the misdemeanour and to conSrm that the consequence
followed, that consequence being precisely the injury to the dignity of the person subjected to

the incriminating act. One of the reasons in the public debate why it was necessary to introduce
misdemeanour provisions was precisely in order to facilitate the sanctioning of discrimination
because misdemeanour proceedings are faster and more easily implemented than criminal
proceedings. However, this is now a question of a misdemeanour offence with a consequence for
perpetrating which requires direct intention.
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The Bill also contained the possibility of the participation of third parties in legal proceedings
through the institution of interveners. In this way it would be possible for, for example, a trades
union or organisation of civil society which is concerned with the protection of human rights to
become involved in legal proceedings on the side of the plaintiff who asserts that he was subjected
to discrimination and thus through its participation it can contribute to the legal proceedings by
bringing in important facts for the case in question. This intervener could have the status of co-
plaintiff in the legal proceedings. However, the proposer regulated that irrespective of the result of
the case, the intervener should itself bear the costs of its participation in the case. Therefore civil
society organisations would have signiScantly limited opportunities to participate in legal cases

as interveners on the side of people who assert that they are victims of discrimination considering
that they themselves would have to bear the costs of participating in the case without regard to
the outcome of the case. Such a solution was against the provision of Article 154 para 1 of the Civil
Procedure Act in which it is conSrmed that the party which completely loses a case is required to
pay the costs of the other side and its intervener. Given that the court makes a decision on the
participation of interveners applying in an appropriate manner the provisions of the Civil Procedure
Act, there is no need in advance to limit in any way whatsoever the participation of interveners in
order to prevent unnecessary litigation. Other than this, by enabling a larger number of participants
to be included in the elimination of discrimination by participating in proceedings, it can only
advance the reduction of discrimination at all levels.

On 28 March 2008, the Of§ce for Human Rights of the Government of the Republic of Croatia

held a public presentation of the draft Anti-Discrimination Bill in the Centre for Human Rights.
Representatives of the Team for Legal Changes of Iskorak and Kontra suggested in the public
debate that the provision be abolished which prescribes that interveners in cases concerned

with discrimination should bear their own costs. The head of the OfSce for Human Rights of the
Government of Republic of Croatia replied to this suggestion arguing that the provision had been
introduced Bin order to prevent possible abuseb. The text of the draft Bill also contained provisions
concerning the forbidding of discrimination on the basis of sexual orientation and gender identity.

On 15 May 2008, the Government of the Republic of Croatia sent the Anti-Discrimination Bill into
Parliamentary procedure. On 16 May 2008 the Team for Legal Changes of Iskorak and Kontra sent
the Committee for Human Rights and Rights of National Minorities of the Croatian Parliament a
proposed amendment to the Anti-Discrimination Bill with a Snal proposal which would delete the
provision in which it was prescribed that interveners in cases concerning discrimination should bear
their own costs.

The Committee for Human Rights and Rights of National Minorities of the Croatian Parliament at its
9th sitting held on 27 May 2008 considered the Anti-Discrimination Bill with the Snal draft Bill which
the Government of the Republic of Croatia had delivered to the Speaker of the Croatian Parliament.
The Committee unanimously decided to propose to the Croatian Parliament that it adopt the Anti-
Discrimination Act along with the amendment which deleted the provision which prescribes that
interveners in cases connected to discrimination should bear their own costs.

The Bill also received the recommendation of all the other relevant parliamentary committees as
well as numerous experts in the area of the protection of human rights.

At the 4th sitting of the Croatian Parliament on 28 May 2008, the debate on the Anti-Discrimination
Bill with the Snal draft Bill was concluded under urgent procedure, Srst and second readings.

On 30 May 2008 it was published in the media that the Catholic Church had applied pressure on
the Government because of the provision which bans discrimination on the basis of gender identity.
Representatives of the Government made it understood through its announcements that the above
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provision would be withdrawn from the Snal bill. Given that the Bill had passed all parliamentary
procedures under urgent procedure including the debate of 28 May, it should have been passed
during the 4th plenary sitting of the Croatian Parliament which was concluded on 30 May. However,
the procedure in the Croatian Parliament concerning this Bill was halted without a vote, without
any explanation. All the other bills from the 4th sitting were passed according to the prescribed
procedure before the conclusion of the sitting. No valid reason was given for this halt of procedure
given that a vote was held for all the other bills. From the above, the conclusion is unavoidable that
the Rules of Procedure of the Croatian Parliament, according to which a debate is followed by a vote,
were grossly breached due to pressure on the legislature by the Catholic Church. By such behaviour
the procedure for passing laws and other acts is exposed to ridicule and allows particular interests to
outweigh the general good which is supported by the majority.

On 3 June 2008 the deputy prime minister of the Republic of Croatia, Mrs Jadranka Kosor, held

a public presentation of the Gender Equality Bill in the Centre for Human Rights. This Bill also
contained a provision on the banning of discrimination on the basis of gender identity and the
provision was deleted after pressure from the Catholic Church. At the presentation in the Centre
for Human Rights, a text of the Bill which did not include gender identity was presented for the
Srst time. After the end of the presentation, representatives of the Team for Legal Changes of
Iskorak and Kontra presented her with a rosary in front of the media. This was a public action

by which representatives of the Team for Legal Changes wished to demonstrate their concern
connected to the inSuence of the Catholic Church on the Government and the protection of the
rights of transgender persons. The media followed this action and reported on the weakness of the
Government in the face of the Catholic Church.

The Team for Legal Changes of Iskorak and Kontra, in cooperation with the Women’s Network of
Croatia, Centre for Peace Studies, Zagreb Autonomous Women’s House, B.a.b.e. and Transparency
International Croatia, organised a press conference on 4 June 2008. At the press conference

special emphasis was placed on the fact that the Ministry of the Family, Veterans’ Affairs and
Intergenerational Solidarity had prepared a bill, that the bill had been adopted by the Government,
had received recommendations from all other relevant parliamentary committees and had passed
adebate in the Croatian Parliament. Furthermore a wide public debate had been carried out over a
period of nine months prior to the debate in the Croatian Parliament. The Bill had been positively
judged by respected legal experts. Despite all this the procedure of voting was halted because
representatives of the Catholic Church applied pressure on the Government. Special attention was
given to gender identity, because the majority of criticism from the Catholic Church was directed at
gender identity. At the press conference an explanation was sought from the Croatian Parliament as
well as from the Government of the Republic of Croatia why it came to a failure to vote on the Snal
Anti-Discrimination Bill considering the fact that it had been the clear intention of the Government
that the Bill be voted on because it was put into urgent parliamentary procedure. The proposer of
the Bill was also asked to ofScially explain the allegations in the media concerning the deletion of
all the provisions on gender identity. The Croatian Parliament was asked to adopt the Snal Anti-
Discrimination Bill which contains the provision relating to the banning of discrimination on the
basis of gender identity.

On 18 June 2008 on the initiative of the Team for Legal Changes of Iskorak and Kontra, ILGA
Europe (International Lesbian and Gay Association) sent a letter to the Government and Croatian
Parliament expressing its concern concerning the Anti-Discrimination Bill and the deletion of the
provision relating to gender identity.

Between 24 and 25 June 2008 a representative of the Team for Legal Changes of Iskorak and Kontra
attended informal consultations of the European Commission with non-governmental organisations
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connected with its Croatia Progress Report. Consultations with representatives of the Council of
Europe were a signiScant opportunity for representatives of non-governmental organisations from
Croatia to present the current problems related to the Anti-Discrimination Bill. After the meeting,
the Legal Team received information that the Catholic Church was applying pressure on the
Government of the Republic of Croatia also to delete the provision on the banning of discrimination
based on sexual orientation from the draft bill, and there was a great likelihood that this would
happen. On its return, the Legal Team informed the representative of the European Commission
from the team for Croatia who had attended the consultations with non-governmental organisations
of its discovery after which the representative contacted the European Commission Delegation in
Zagreb. The European Commission Delegation then informed the Legal Team that it was working on
this matter. The Legal Team contacted the European Commission Delegation on two more occasions
—relating to sexual orientation and gender identity and later relating to direct intent in incitement to
discrimination.

On 2 July 2008 after the sitting of the Government 8nished, the deputy prime minister, Jadranka
Kosor, announced that amendments to the Anti-Discrimination Act had been voted for with its
coalition partners. The government decided to make four amendments to the Anti-Discrimination
Act before it was voted on in the Croatian Parliament.

One of the amendments, adopted in agreement with the Croatian Bishops Conference (HBK), was
that the People’s Ombudsman as the central body for the implementation of law, before making its
report on implementation would have to consult with all registered religious communities in Croatia.
She added that the amendments also clariSed some provisions of the law and enabled free and
unhindered representation of the doctrines, procedures, beliefs and aims of various organisations
among which was the Catholic Church. One amendment states that incitement to discrimination
would be punished if it was committed with intent.

An amendment of the HDZ parliamentary party relating to the deletion of discrimination based on
gender identity and expression was withdrawn.

When asked by a journalist whether the law would be carried, the deputy prime minister said that
she had spoken the previous day with the president of the Croatian Peasant Party (HSS), Josip
Fri4€i¢, and that she thought there wouldnbt be a problem.

She also said how the question of same-sex marriages had been clariSed in talks with the HBK
Bbecause the law in no way allows that, and does not even offer a glimmer of light for same-sex
marriages or adoption of children”.

On 3 July 2008 the Team for Legal Changes of Iskorak and Kontra published a public reaction
relating to the announcement of the Government. In connection with the amendment concerning
the work of the People’s Ombudsman we found that consultations with religious communities

were acceptable only in cases of discrimination based on religious belief. However, any kind of
involvement of religious communities in legal questions of other types of discrimination would

be unacceptable. Concerning the amendment about the unhindered spread of dogma, the Legal
Team stated that this could also be applied to fascism and hate speech, and that such a provision
was contrary to the positive provisions of the Criminal Code concerning hate speech. Furthermore,
concerning incitement to discrimination, the Legal Team warned the Government of the Republic of
Croatia that Council of Europe Directive 2000/43/EC did not prescribe direct intent for incitement
to discrimination. Indeed, it prescribes that incitement to discrimination should be treated as
discrimination. The Legal Team informed the Delegation of the European Commission about this and
asked that it encouraged the Government of the Republic of Croatia to follow in full the directives of
the Council of Europe and standards of the European Union relating to the Anti-Discrimination Bill.
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On 4 July 2008 the European Commission Delegation in the Republic of Croatia informed the
Legal Team that the European Commission was following the process of the adoption of the Anti-
Discrimination Bill because it was one of the conditions for closing chapter 19 and concerns basic
human rights. Furthermore, the European Commission informed us that the provisions on gender
identity and sexual orientation were still contained in the draft bill. The Commission shared our
viewpoint concerning direct intent in incitement to discrimination and informed us that it would
bring this question up with the Government.

On 9July 2008 at the invitation of the Centre for Human Rights, we participated in a press
conference on the Anti-Discrimination Bill. We warned the public that the Anti-Discrimination Bill
was one of the best legal solutions proposed by the Croatian government and that the Bill should be
passed in the original form in which it was presented to the Croatian Parliament.

On the same day the Croatian Parliament passed the Anti-Discrimination Act with all the proposed
government amendments. The provisions relating to sexual orientation and gender identity
remained in the Act. Thus the Anti-Discrimination Act became the Srst law which includes a
provision on the banning of discrimination on the basis of gender identity in Croatian legislation. The
amendment concerning the institution of intervener proposed by the Committee for Human Rights
and Rights of National Minorities was also passed.

Bill on the Treatment of Infertility and Fertilisation Procedures with Biomedical Support

The Social Demaocratic Party (SDP) prepared and put into procedure a Bill on the Treatment of
Infertility and Fertilisation Procedures with Biomedical Support, which was put onto the agenda of
the 6th sitting of the Croatian Parliament.

On 13 October 2008, the Team for Legal Changes of Iskorak and Kontra and the Women’s Network
of Croatia publicly condemned the extremely frivolous way in which the SDP behaved on such an
important subject as the reproductive rights of women via this Bill.

The above Bill would withhold the right to medically assisted fertilisation from women who are not
married or in a non-marital union, and was directly contrary to positive Croatian legislation. The
Republic of Croatia back in July 2003 passed the Gender Equality Act with the aim of protecting
women from discrimination in all areas of life, including reproductive rights, especially with regard
to their marital and family status. The marital status of a woman should not limit her right to decide
freely about her body. The reproductive rights of women should be guaranteed to all women, and
not just those who are married or in a non-marital union.

Of particular concern is the fact that the Bill refers to an early foetus (up to 14 days old) as a person
in that it stated on the subject of storage that after a period of at most 10 years, Bthe early foetus
should be allowed to dieb. The word Bdieb according to the rules of the Croatian language is used
only for human beings. And thus the SDP has placed itself amongst those who speak of life existing
from conception to death.

The Bill did not receive the recommendations of the relevant committees of the Croatian Parliament.
The Bill was assessed as incomplete by the Committee for Health and Welfare. The representative
of the Government of the Republic of Croatia at a sitting of the Committee for the Family, Youth and
Sport stated that the Government did not accept this Bill because it had objections to the proposed
normative solutions, to its harmonisation with the directives of the European Union, and other
international legal instruments. On 21 November 2008 at the 7th sitting of the Croatian Parliament,
the decision was made not to accept the Bill.

It has been announced that the Government will soon put a different legal solution into procedure.
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Gender Equality Act

On 13 October 2007, it was announced in the media that the Constitutional Court would repeal the
Gender Equality Act. Information also appeared in public that the Constitutional Court would also
repeal the Same-Sex Unions Act. The reasons for repealing these laws are based on the fact that in
2003 they were passed without the necessary number of votes of Members of Parliament (a total of
at least 76 votes), because in both cases involved organic laws.

On 16 January 2008, the Constitutional Court of the Republic of Croatia gave a statement from its
sitting held on that day as follows:

BIn matters of evaluating the agreement of laws with the Constitution, the Constitutional Court has:

- repealed the Gender Equality Act (OfScial Gazette no. 116/03) because of its formal non-agreement with
the Constitution of the Republic of Croatia. The Constitutional Court has, evaluating the legal nature of
this Act, concluded that this is an organic law, because it concerns a constitutionally agreed human right
and a fundamental freedom under Article 3 and Article 14 para L of the Constitution, and in accordance
with the provision of Article 81 para 2 of the Constitution the votes of the majority of all members of the
Croatian Parliament, that is at least 76 votes, were necessary for its adoption. Seeing that the Act in
question was passed with 75 votes, the procedure of its adoption was not in accordance with the above
provision of the Constitution and therefore the Constitutional Court has repealed it, not examining in
doing so its contents’ agreement with the Constitution. Considering the importance of the Act and its
application, the Constitutional Court on the basis of its power under Article 55 of the Constitutional

Act on the Constitutional Court of the Republic of Croatia has delayed the cessation of force of the Act
until 15 July 2008 in order to leave the Croatian Parliament enough time to bring it into line with the
Constitution.”

No mention of the debate concerning the Same-Sex Unions Act can be found in the above
announcement of the Constitutional Court and no decision on this matter had been announced at
the time this report was prepared.

The Gender Equality Bill which was prepared by a workgroup appointed by the Ministry of the
Family, Veterans’ Affairs and Intergenerational Solidarity included certain changes compared

to the Gender Equality Act of 2003. Among other things, it included a banning of discrimination

on the basis of gender identity, which was included thanks to the lobbying of non-governmental
organisations, especially the Women’s Network of Croatia. A public debate about the Bill was held
parallel with the debate on the Anti-Discrimination Bill.

After open pressure of the Catholic Church on the Government of the Republic of Croatia, the
banning of discrimination on the basis of gender identity was deleted from the Bill. On 3 July 2008,
deputy prime minister of the Republic of Croatia, Ms Jadranka Kosor, held a public presentation

of the Gender Equality Bill in the Centre for Human Rights, where the amended text of the Bill

was presented which did not mention gender identity. At the end of the presentation of the Bill,
representatives of the Team for Legal Changes of Iskorak and Kontra presented her with a rosary

in front of the media. This was a public action by which the representatives of the Team for Legal
Changes wished to demonstrate their concern relating to the inSuence of the Catholic Church on the
Government and protection of the rights of transgender persons. The media followed the action and
reported on the weakness of the government in the face of the Catholic Church.

The Gender Equality Act was passed on 15 July 2008. The Act as passed does not contain the banning
of discrimination on the basis of gender identity. Considering that this ban is contained within the
Anti-Discrimination Act this would mean in practice that only the Peopleis Ombudsman will be
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able to receive and act upon allegations on the basis of gender identity, while the Ombudswoman
for Gender Equality could only work on allegations based on discrimination on the basis of sexual
orientation.

Public Gatherings Act

On 10 December 2007, in cooperation with organisations of civil society, the organisations Iskorak
and Kontra Sled a request for the assessment of the constitutionality of the Public Gatherings Act.

Provisions of this Act ban citizens from gathering publicly within 100 metres of the building of

the Croatian Parliament, Constitutional Court and Government of the Republic of Croatia. A
misdemeanour charge was Sled on the basis of this provision against activists of the Team for Legal
Changes of Iskorak and Kontra because within the national campaign BWe arenbt homophobic,
but...b they handed out leaSets to Members of Parliament in front of the building of the Croatian
Parliament. The relevant provisions of the Public Gatherings Act state as follows:

BArticle 11
(1) As an exception from the provision under Article 10 of this Act, peaceful gatherings and public protests
may not be held:
... at least 100 metres from a building in which is seated or sit the Croatian Parliament, President of the
Republic of Croatia, Government of the Republic of Croatia or Constitutional Court of the Republic of
Croatia.
(2) Inacase under paragraph 1 subparagraph 6 of this Article, the provision of Article 4 paragraph { of
this Act is not applied in the part which determines the number of participants of a gathering.”

We draw attention to the fact that activists from the Team for Legal Changes of Iskorak and Kontra
were reported for a misdemeanour by the 1t Zagreb Police Station of the Zagreb Police Department,
because on 29 April 2007 they distributed leaSets to Members of Parliament and journalists as

part of the BWe are not homophobic, but...b campaign, which clearly pointed out the homophobia
in the Croatian Parliament and sent a political message to Members of Parliament with the aim of
promoting the widening of the range of rights of same-sex couples. Such a political message was
of a critical nature to the existing political structures. However, although they were in arather
greater number (a total of four persons), the activists of the Team for Legal Changes on 13 July 2007
gathered in front of the building of the Croatian Parliament in order to thank the Croatian Parliament
for adopting the Volunteers Act which contains a ban on discrimination on the basis of gender and
gender expression, the consequence was not police intervention nor later misdemeanour charges.
Although a police ofScial sought the identity documents of the participants in this gathering, the
same man just said that everything was in order and that the activists could continue to distribute
leaSets on condition that they were not aggressive and that they did not disturb public law and
order.

In order to test the efSciency of the system and application of the disputed provision of the Public
Gatherings Act, the activists on 28 November 2007 organised a symbolic action of distributing
leaSets of an invented hairdresser salon called Mira within a circle of 100 metres of the building of
the Croatian Parliament, the Government of the Republic of Croatia and the Constitutional Court.
The activists also distributed leaSets to police ofScials, who showed some interest in whether there
wives could have some kind of holiday discount. From the above it follows that the application of

the provisions of the Public Gatherings Act is discretionary and depends on the assessment of police
ofScials as to what kind of gathering is in question, not entering into an appreciation as to whether
such a gathering is a threat to public security, but only assessing whether in any particular case itis a
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question of demonstrating the political opinion of citizens, or whether it is an opinion in accordance
with the standpoints of the ruling political structures. On 29 November 2007, activists of the Team
for Legal Changes participated in a hearing at the Magistrates’ Court in Zagreb. Both of them, Ms
Sanja Juras and Mr Kristijan Gr€an, were found guilty of holding a public gathering in front of the
Croatian Parliament, where public gatherings are strictly forbidden by law, regardless of the number
of participants. Before the hearing, the Team for Legal Changes of Iskorak and Kontra asked the
Magistrates’ Court in Zagreb permission for other people (journalists, human rights activists) to be
present and to monitor the hearing. The president of the Magistratesh Court, Ms Ana KrleSa-Juriti¢,
did not grant permission for monitoring the proceedings explaining her decision by the fact that the
room in which the proceedings were to be held was too small. However, this was not a satisfactory
reason given that in such circumstances the president of the court is obliged to allocate a larger
room.

The Team for Legal Changes of Iskorak and Kontra prepared a statement concerning the case of
the misdemeanour prosecution of activists for handing out leaSets on St Markis Square which

was signed by representatives of non-governmental human rights organisations. Activists of the
Team for Legal Changes with the support of other human rights activists handed out leaSets to
journalists in front of the court building before the hearing. The activists showed the media pictures
of the police ofScers who had accepted leaSets of the Sctitious Mira hairdressing salon and gave
statements concerning the right to public gatherings. The judge heard the activists after which they
were informed that a second hearing would be set. The case had good media coverage.

On 10 December 2007, the Team for Legal Changes of Iskorak and Kontra organised a public action
for the International Day of Human Rights. Namely, activists of the Team for Legal Changes with the
support of other representatives of civil society organisations proposed the initiation of proceedings
to assess the accordance of the Public Gatherings Act with the Constitution of the Republic of
Croatia. The action was held on St Mark’s Square in the building of the Constitutional Court. The
action was covered by the media.

On 19 March 2008, the second hearing was held at the Magistrates’ Court in Zagreb concerning

the handing out of leaSets. The police ofScer who had brought the charges against the activists
was questioned as a witness. He stated: BOn the occasion in question, | noticed two people at the
entrance to the building of the Croatian Parliament handing out leaSets which promoted same-sex
unions and also a number of journalists were gathered there, and because public gatherings are
banned on St Mark’s Square, | approached these people and charged them. The promotion of any
kind of ideas is also banned and so because of this | reported this promotion as a misdemeanour.

I emphasise that the accused had not reported anywhere that they would hand out leaSets. After
my warning the accused did not disperse but said they would hand out leaSets and then dispersed.b
The defendant Ms Sanja Juras stated how she knew that leaSets for a hairdressing salon had been
distributed on St Mark’s Square and that the police had not reacted in the same way.

At the end of March 2008, the Government of the Republic of Croatia announced that it would
organise a public gathering on St Mark’s Square in order for the president of the United States of
America, Mr George Bush, to have direct contact with citizens during his visit to the Republic of
Croatia. Analysing St Markbs Square as a place of gathering of a large number of citizens from a
security aspect, Mr Mate Lauti¢, who is, judging from his responsibilities to date, one of the greatest
security experts in this country (to whom the Government had also entrusted the security of St
Markbs Square during this gathering), stated for the media that, BSt Markbs Square is a very well
chosen location for todayts speech of President Bush to these citizens, because it is generally well
protected, and all access points are easily controlled.”
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On 2 April 2008, the Team for Legal Changes of Iskorak and Kontra, the Women’s Network of Croatia
and Anti-imperialistic Action publicly reacted stating their deep dissatisfaction about the decision
of prime minister Sanader and the Government of the Republic of Croatia to organise a meeting with
the President of the USA, whose Government was responsible for numerous violations of human
rights, and which was due to be held on St Mark’s Square, where public gatherings were forbidden
by the Act on Amendments to the Public Gatherings Act. The statement said that this action was
illegal and a clear message to the public that the provisions on banning public gatherings on St
Markbs Square had no other purpose other than to limit citizensh rights to express political opinions
in front of state institutions. Furthermore, in order to demonstrate to the public the deliberate
breaking of its own laws by the Government of Croatia, the Womenbs Network of Croatia, Anti-
imperialistic Action and the Team for Legal Changes of Iskorak and Kontra announced the 8ling of
amisdemeanour complaint against prime minister lvo Sanader for holding an illegal gathering on a
public square.

On 4 April 2008, the Magistrates’ Court in Zagreb made its judgement in favour of the defendants
SanjaJuras and Kristijan Gr€an. The judge explained that in her opinion the defendants had not
acted contrary to the provisions of the Public Gatherings Act considering that the two of them did
not represent an organised gathering, nor even a group of citizens. The judge emphasised the part of
the statement of defendant Sanja Juras relating to the fact that the police ofScers had not reacted to
the citizens who had been handing out the hairdressing salon leaSets on St Markbs Square.

On 5 April 2008, the Government of the Republic of Croatia, on the occasion of the arrival of the
president of the United States of America in the Republic of Croatia, organised a large public
gathering on St Mark’s Square in Zagreb in which 3000 people participated, being members of
the State bodies, as well as citizens who had earlier expressed an interest in participating in this
gathering via representatives of local government. The American president participated in this
gathering. The participation of the American president in any kind of public gathering at this
moment was a very high risk event from the standpoint of security in not only Croatian but also
global terms. By organising this meeting right on St Mark’s Square in Zagreb, at a distance of less
than 100 metres from the seat of the Government of the Republic of Croatia, Croatian Parliament
and Constitutional Court of the Republic of Croatia, the Government demonstrated that no security
reasons exist why peaceful gatherings and public protests should be banned on St Mark’s Square.

On 7 April 2008, the Team for Legal Changes of Iskorak and Kontra 8led a misdemeanour complaint
against prime minister Mr Ivo Sanader, for holding an illegal gathering on St Mark’s Square.

On 10 April 2008, the Team for Legal Changes of Iskorak sent a report to the Constitutional Court

of the Republic of Croatia concerning the proposal for commencing proceedings for an assessment
of the agreement of the Public Gatherings Act with the Constitution of the Republic of Croatia. The
report consisted of information about the public gathering on St Mark’s Square which was organised
by the Government of the Republic of Croatia.

On 11 April 2008, Lesbian Group Kontra sought permission from the Ministry of Internal Affairs to
hold a public gathering on St Markbs Square on 17 May, the International Day of the Struggle Against
Homophobia.

On 24 April 2008, Lesbian Group Kontra sent a reminder to the Ministry of Internal Affairs
concerning a decision on the permission to hold a public meeting.

On 15 May 2008, Lesbian Group Kontra received an ofScial notiScation from the Ministry of Internal
Affairs in which the request for holding a public meeting on St Mark’s Square was refused. Lesbian
Group Kontra 8led a complaint at the Constitutional Court relating to inconsistent action, referring
to the fact that the Government of the Republic of Croatia had organised a public meeting on the
same location.
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Legal Aid Act

On 18 February 2008, the Government of the Republic of Croatia organised a public presentation of
the Legal Aid Bill. Representatives of the Team for Legal Changes of Iskorak and Kontra attended the
presentation.

After the reading of the Legal Aid Bill, the Team for Legal Changes established that the provision
which deSnes close family members did not include same-sex partners. Such practice is not
surprising, given that not a single law deSnes same-sex partners as close family members, despite
the ban on discrimination on the basis of same-sex partnerships under the Same-Sex Unions Act.

The Bill was restrictive towards non-governmental organisations which offer free legal aid to
clients regardless of the fact that legal fees would not be covered by the state. The provision
prescribed that only registered civil society organisations could offer free legal aid. In order to
receive permission for offering free legal aid, the organisations would have had to register with
the Ministry of Justice. This represents an additional administrative burden for civil society
organisations.

The Team for Legal Changes of Iskorak and Kontra as well as the Women’s Network of
Croatia prepared draft amendments to the Legal Aid Bill, relating to the above problems. The
amendments were not passed by the Croatian Parliament. The Legal Aid Act was passed on 16
May 2008.

Act on Amendments to the Pensions Act

On 29 February 2008, the Government of the Republic of Croatia at its seventh sitting adopted
the Bill on Amendments to the Pensions Act, with the Snal draft of the Bill and sent it into
Parliamentary procedure.

The Bill contains changes which had as their aim making marital and non-marital partners the same
in respect to rights to family pensions. Same-sex partners are not mentioned in the above draft.

The changes which would secure these rights for non-marital partners, while not to same-sex
partners, are discriminatory based on sexual orientation, i.e. against same-sex unions.

The Team for Legal Changes of Iskorak and Kontra sent a draft to the Committee for Labour,
Social Policy and Health of the Croatian Parliament; however, the above parliamentary committee
of the did not even debate the amendments.

The Government of the Republic of Croatia in the last four years has regularly and intentionally
failed to implement its own anti-discrimination laws (adopted in order to harmonise with the
European Union), as well as international documents to which it is a signatory, in regard to the
protection of the rights of sexual minorities, and especially in regard to the protection of the rights
of same-sex couples. Almost all laws have remained dead letters because there is no political will
to provide adequate protection of human rights for one of the most vulnerable social groups.

We would like to recall that discrimination based on sexual orientation, or same-sex unions is
illegal according to the Gender Equality Act and the Same-Sex Unions Act. The Republic of Croatia
is a signatory to the European Convention on Human Rights and, according to the interpretation
of the European Court for Human Rights, discrimination of same-sex compared to different-sex
non-marital partners is banned (Karner vs. Austria, 2003).
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3. Cooperation with state institutions and bodies
Government of the Republic of Croatia

During 2008, the Government of the Republic of Croatia prepared and proposed to the Croatian
Parliament the Anti-Discrimination Act, in which on its own initiative it included gender identity and
sexual orientation as basis for discrimination. However, although it opened and encouraged public
debate on many occasions connected to the above law, non-governmental organisations for the
protection of the rights of sexual and gender minorities were not included in the preparation of this
legal document. The Government of the Republic of Croatia members of the academic community
included in the preparation of this law; however, of representatives of civil society only the Croatian
Helsinki Committee was included, which is more generally concerned with the protection of human
rights. The deputy prime minister of the Government of the Republic of Croatia, Ms Jadranka Kosor,
emphasised in public statements how the Centre for Human Rights, representing civil society, also
participated in the preparation of the draft bill, but this is a public institution which belongs within
the organisational remit of the Government of the Republic of Croatia and does not represent a non-
governmental organisation.

Also, the Government of the Republic of Croatia prepared and sent into parliamentary procedure
the Legal Aid Act. However, although the Government received the remarks of organisations in the
public debate, these were not adopted until political pressure was put on the Government by the
Committee for Human Rights and the Rights of National Minorities of the Croatian Parliament.

OfS&ce for Human Rights of the Government of the Republic of Croatia

On 3 April 2008, the OfSce for Human Rights of the Government of the Republic of Croatia
announced a competition for the allocation of funds from the state budget but did not invite
organisations concerned with the protection of the rights of sexual and gender minorities to register
its projects. Following this, in its decision on the allocation of funds for the projects and programmes
of organisations of civil society in the areas of protection and promotion of human rights in 2008
made on 18 June 2008, funds were not allocated to a single project or programme for the protection
of the rights of sexual and gender minorities.

In accordance with measure 1.5.2 of the National Policy for Gender Equality, representatives of
organisations for the equality of sexual and gender minorities should be included in working bodies
for adopting laws, programmes and strategies connected to the rights of sexual minorities. Although
it participated in including members in the working group for the adoption of the Anti-Discrimination
Act, the OfSce for Human Rights of the Government of the Republic of Croatia did not also include
representatives of organisations concerned with equality of sexual and gender minorities, contrary
to the above National Policy measure.

The OfSce for Human Rights is not involved in the area of the protection of the rights of sexual and
gender minorities nor does it implement measures of the National Policy for Gender Equality, nor
does it determine the protection of sexual and gender minorities as a priority area for the allocation
of funds to civil society organisations. The conclusion is that the OfSce for Human Rights of the
Government of the Republic of Croatia did not even have the intention of participating in any way
whatsoever as a relevant body of the Government in the protection of the rights of sexual and gender
minorities.
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OfS&ce for Gender Equality of the Government of the Republic of Croatia

Although work on the subject of the protection of the rights of sexual and gender minorities falls
under the National Policy for the Promotion of Gender Equality, it is not clear from the activities of
the OfSce in 2008 that it is involved in this area at all. It is also obvious from the competition for the
allocation of Snancial support to organisations that not a single project or programme was selected
from the area of sexual and gender minorities.

The Team for Legal Changes of Iskorak and Kontra and the Women’s Network of Croatia sent

the OfSce for Gender Equality a request to provide information about the implementation of the
National Policy of Gender Equality, but the OfSce never delivered this information on the principle of
the standard practice of not respecting legal time limits.

The OfSce for Gender Equality of the Government of the Republic of Croatia most of all sees its
engagement on the question of the protection of the rights of sexual and gender minorities in the
public domain, which happens very rarely, and the presence of representatives of the OfSce is only
of a decorative nature. In other spheres, similarly as for the OfSce for Human Rights, the OfSce for
Gender Equality has no role at all in the implementation of even bleakly prescribed measures such as
the National Policy for the Promotion of Gender Equality, as well as the National Programme for the
Protection and Promotion of Human Rights.

Croatian Parliament

In 2008, the earlier conclusion that this institution is basically homophobic and transphobic was
conSrmed. This can especially be seen from the debate on the Anti-Discrimination Bill, which
despite the regular procedures prescribed by the Rules of Procedure of the Croatian Parliament

was withdrawn from voting because of the provisions on gender identity even though the Croatian
Parliament had previously debated them. Furthermore, the Croatian Parliament does not adopt
legislation which would harmonise the rights of same-sex couples with the rights of persons who live
in marriage and in this way reduce discrimination of sexual and gender minorities. During the debate
on the Bills, there was also a lack of sanctions by the Speaker of the Croatian Parliament against
members who stated their opinions of sexual and gender minorities in a vulgar or insulting manner.

Committee for Human Rights and the Rights of National Minorities
of the Croatian Parliament

On 5 March 2008, the Team for Legal Changes sent a draft amendment to the Anti-Discrimination
Act to the Committee for Human Rights and the Rights of National Minorities of the Croatian
Parliament concerning the elimination of discrimination by which interveners in legal proceedings
involving discrimination are put in an unequal position compared with interveners in other kinds

of legal proceedings. Namely, the proposed provision prescribed that regardless of the outcome

of the proceedings the intervener must bear his own costs of participating in a case, which was
contrary to the positive provisions of the Civil Procedure Act. The Committee for Human Rights and
the Rights of National Minorities accepted the proposal of the Team for Legal Changes and inserted
the amendment in the Snal draft of the Anti-Discrimination Act by which the provision proposed by
the Government of the Republic of Croatia was deleted. After the debate had been conducted, the
Government of the Republic of Croatia withdrew the above provision from the Snal draft Bill thus
harmonising the position of interveners who participate in discrimination proceedings with the
position of interveners in other legal proceedings.
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Gender Equality Ombudswoman

In her Report for 2007, the Gender Equality Ombudswoman mentioned in a special section the
situation of the rights of sexual and gender minorities. Considering that anti-discrimination
legislation was not sufScient for the protection of the rights of sexual and gender minorities, the
Ombudswoman promoted a wide condemnation by society of violence against members of sexual
and gender minorities. Also, the Ombudswoman brought attention, though in a neutral tone, to the
rights of same-sex couples. The Ombudswoman also addressed the monitoring of media articles
and their analysis. Although in the Report for 2007 she described some of these as examples of cases
of discrimination, she did not describe a single concrete case of discrimination against members of
sexual and gender minorities, nor any action which would be taken in such cases.

On 30 June 2008, the Ombudswoman in a public statement condemned the physical attack on
activists of Iskorak and Kontra which happened on 26 June 2008 after the Zagreb Pride event and the
physical attack which was also carried out on three young persons, citizens of Kosovo.

Ombudswoman for Children

In her Report for 2007 the Ombudswoman for Children was especially critical of the problem of
health education and the actions of the Ministry of Science, Education and Sport. In 2008, the Team
for Legal Changes had to no particular cooperation with the Ombudswoman for Children.

State Attorneybs OfSce of the Republic of Croatia

On 15 December 2008, the State Attorneybs OfSce of the Republic of Croatia delivered a reply to
the previous question of the Team for Legal Changes of Iskorak and Kontra concerning statistical
indicators of the criminal offences motivated by hate. The State Attorneyts OfSce of the Republic
of Croatia delivered some data relating to hate crimes from the day the Act on Amendments to the
Criminal Code came into force by which the deSnition of a hate crime was introduced.

During the above period, a total of 69 persons were reported to the State Attorneyts OfSce amongst
whom in some cases one person was reported for more than one criminal offence, and so a total of
76 cases were dealt with in this way. The State Attorneyls OfSce rejected a total of 19 cases, in 20
cases an investigation was commenced, and 37 cases resulted in charges. The remaining cases are
unsolved of which two are in the hands of the police and two in the hands of the State Attorney’s
OfSce. During the above period a total of 14 court verdicts were brought of which 13 were guilty
verdicts and in one case judgement was made against an unknown perpetrator. During the above
period the State Attorneyts OfSce received 45 complaints against known and unknown perpetrators
of which 41 were cases of criminal complaints brought by the victims or citizensh organisations. There
were Sve cases concerning hatred towards persons because of their sexual orientation.

A statistical overview shows that the majority of hate crimes were committed under the criminal
offence of violent behaviour under Article 33! of the Criminal Code (27), and then the criminal offence
of threatening behaviour under Article 129 of the Criminal Code (20), the criminal offence of racial or
other discrimination under Article 174 of the Criminal Code (8), the criminal offence of damaging or
destroying other persons’ belongings under Article 222 of the Criminal Code (4), the criminal offence
of attempted serious bodily harm under Article 99 in connection with Article 33 of the Criminal Code
(3) and one each of the criminal offences of attempted &rst-degree murder (Art 91 in connection

with Art 33 of the Criminal Code), disturbing the sanctity of the home (Art 122 of the Criminal Code),
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endangering life and property by a dangerous act or means and serious criminal offences against
general safety both committed and attempted (Art 263, Art 271 in connection with Art 263 and 33
and Art 271 in connection with Art 263 of the Criminal Code), and the criminal offence of preventing a
of&cial person from carrying out ofScial duties under Art 317 of the Criminal Code.

In cases of criminal offences committed against persons because of their sexual orientation

(5), criminal charges were brought against two people for the criminal offence of racial or other
discrimination under Art 174 of the Criminal Code and against two perpetrators for the criminal
offence of violent behaviour under Art 331 of the Criminal Code, while criminal charges were brought
against one perpetrator for the attempted criminal offence against general safety under Arts 271 in
connection with Art 263 and 33 of the Criminal Code. Four of the above cases are currently in criminal
proceedings before the court, while in one case the criminal charges were rejected on the basis of the
Youth Courts Act.

From the statistical data of the State Attorneyis OfSce it can be seen that criminal offences
motivated by hatred are not in practice placed in conjunction with the criminal offence of racial or
other discrimination, although cases of these criminal offences are possible ideal for conjunction
with the criminal offence of racial or other discrimination. Namely, by an act under the crime

of violent behaviour, for example, there is also established a violation of the provisions of the
Convention on the Protection of Human Rights and Fundamental Freedoms, by which is also
established the essence of the criminal offence of racial or other discrimination under Art 174 para 1
of the Criminal Code.

In his reply to the sought statistical data, the State Attorneyts OfSce of the Republic of Croatia
emphasises that criminal offences under Article 89 para 36 of the Criminal Code are merged in

the annual report on the work of state attorneysb ofSces and that the same data for 2008 will be
published in 2009. However, we emphasise that the Act on Amendments to the Criminal Code which
contains the quoted provision about hate crimes came into force on 1 October 2006 and that in the
report on the work of state attorneysh ofSces in 2007 criminal offences connected to hate crimes are
not mentioned at all, although according to the internal directives on the State Attorneyis OfSce

of the Republic of Croatia, statistical data were also maintained for that period. We emphasise

how the purpose of introducing the deSnition of hate crime was, basically, to state greater social
condemnation of such type of criminality and in accordance with this it is necessary to keep separate
statistics and indicators of the changing rates of this criminality, as well as to specially emphasise
that their occurrences in society, which could be seen also in the annual report on the work of state
attorneysh of8ces.

Furthermore, the State Attorneyts OfSce of the Republic of Croatia does not conjoin criminal offences
motivated by hatred with the criminal offence of racial or other discrimination, although all criminal
offences for which the legal classiScation under Art 89 para 36 of the Criminal Code could be relevant
could be placed in an ideal conjuncture with the criminal offence of racial or other discrimination.

Ministry of Internal Affairs

The Team for Legal Changes of Iskorak and Kontra following its previous request received on 23
December 2008 a report from the Directorate of Police concerning criminal offences committed on
the basis under Art 89 para 36 of the Criminal Code — hate crimes. For the purposes of this report and
comparisons with the statistics of the State Attorneysh OfSce of the Republic of Croatia, we also use
statistical data of the Ministry of Internal Affairs which will be published in the 2007 Annual Report
on the Status of Human Rights of Sexual and Gender Minorities.
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In the period from 1 October 2007 to 1 December 2008, the Ministry of Internal Affairs recorded 43
criminal offences Bwhich according to all circumstances were committed or suspected or it was
con&rmed by the criminal investigation that they were motivated by hatred towards a particular
individual or group”, and all on the basis of Art 89 para 36 of the Criminal Code.

Of the 43 criminal offences, 34 were solved, for which a total of 46 people were charged. According
to the MUP, crime scene investigations were carried out for all the criminal offences, while further
investigative work was carried out for 30 offences. Of the 43 criminal offences, there were 6 criminal
offences of racial or other discrimination under Art 174 of the Criminal Code, while no criminal
offences were noted for violation of the equality of citizens under Art 106 of the Criminal Code.

17 of the above 43 criminal offences resulted in criminal charges or a special report to the responsible
state attorneyts ofSce.

According to motives, 34 criminal offences were ethnically motivated, 4 criminal offences were
related to sexual orientation, 2 connected to political beliefs, 2 connected to parentage and one for
other characteristics (belonging to a different subculture group).

Of all the evidenced criminal offences in the above period, according to structure, 10 criminal
offences related to the criminal offence of threatening behaviour (Art 126 CC), 15 criminal offences of
destruction or damage of other persons’ property (Art 222 CC), 6 criminal offences of racial or other
discrimination (Art 174 CC), 4 criminal offences of destroying the sanctity of the home (Art 122 CC), 2
criminal offences of violent behaviour (Art 331 CC), 2 criminal offences of bringing into danger life or
property by generally dangerous actions or means (Art 263 CC), and one each of the criminal offences
of grievous bodily harm (Art 92 CC), violation of the reputation of the Republic of Croatia (Art 151 CC),
robbery (Art 218 CC) and spreading of false and disturbing rumours (Art 322 CC).

When compared with the statistics of the State Attorneybs OfSce of the Republic of Croatia some
inconsistent data is found. Namely, if the total number of criminal offences reported from the coming
into force of the Act on Amendments to the Criminal Code from 1 October 2006 to 1 December

2008 are compared, it can be seen that the Ministry of Internal Affairs which recorded a total of 75
criminal offences motivated by hatred. However, according to the data of the Ministry of Internal
Affairs a total of 26 criminal offences were reported to the State Attorneyis OfSce of the Republic

of Croatia in the given period, while the State Attorneybs OfSce states that it received a total of 41
criminal allegations or special reports from the Ministry of Internal Affairs. Therefore, the Ministry
of Internal Affairs does not consider that it submitted 15 criminal allegations to the State Attorney’s
OfSce for criminal offences committed on the basis of Art 89 para 36 of the CC.

Furthermore, concerning the data during the period from 1 October 2007 to 1 December 2008, the
Ministry of Internal Affairs stated that crime scene investigations were carried out for all 43 criminal
offences, whereas further investigative actions were carried out for 30 offences. In comparison

with the data of the State Attorneyts OfSce of the Republic of Croatia it emerges that 20 criminal
offences were under investigation. Although it is possible that the investigation of some criminal
offences had been completed, the statistic of 30 criminal offences for which further investigative
actions were carried out is still not accurate because in the period from 1 October 2007 to 1 December
2008 the Ministry of Internal Affairs reported just 17 criminal offences to the State Attorneyts OfSce
of the Republic of Croatia, and for initiating investigations it is just the latter state body which is
responsible and it could not request the responsible courts to carry out investigations for acts which
were not reported to it.

In connection with sexual orientation, the Ministry of Internal Affairs states that four criminal
offences were registered, while it is not visible from the data delivered whether any criminal
charges or special reports were Sled as result of those criminal offences with the responsible public
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prosecutors. The State Attorneyts OfSce of the Republic of Croatia, however, states that of all the
criminal allegations received in the period from 1 October 2006 to 1 December 2008 only 5 were
evidenced which related to criminal offences motivated by hatred towards persons because of their
sexual orientation.

From the above it emerges that there exist differences in the statistical data between the State
Attorneyts OfSce of the Republic of Croatia and the Ministry of Internal Affairs. Also, that some
certain criminal offences are not reported to the State Attorneyts OfSce of the Republic of Croatia
which is understandable if they are prosecuted privately; however, the police is also required to
deliver to the State Attorneyis OfSce victimsh proposals to commence criminal proceedings.

Generally we judge that 2008 saw a visible advance in Snding the perpetrators of criminal offences
of violent behaviour and robbery; however, it should be borne in mind that all such cases were widely
reported by the media and we hope that in practice it will happen that they are solved in an equal
fashion as those cases which are not covered by the media at all, which up to now, unfortunately,
has not been the practice.

We emphasise that there also exist numerous examples of police mistreatment in the sense of
insulting, disparaging or mocking when victims come to report violence or discrimination, and

that this as a rule happens at the level of behaviour of the regular police. As ofScers of the regular
police are most frequently the Srst to be in contact with the victim directly after the committing of
acriminal offence, this unprofessional behaviour by them deters victims from further insistence on
the prosecution of the perpetrator and future reporting of such criminal offences. In this respect we
consider that, except that efforts have been made for the limited education of police ofScials about
hate crimes, it is necessary that the Ministry of Internal Affairs organises education and training for
regular police ofScials about the rules of civilised behaviour towards parties in their everyday work,
which will certainly be reSected in the quality of police procedures not only in these but also in other
cases.

4. Education
Health education

On 14 January 2008, the Ministry of Science, Education and Sport announced the results of

the competition for the choice of primary and secondary schools for carrying out experimental
programmes of health education of the GROZD Association and the Forum for Freedom of
Education. For the implementation of the GROZD Association programme nine primary schools were
selected', and 5 three- and four-year secondary schools for the implementation of the programmes
of the GROZD Assaciation and the Forum for Freedom of Education.? By a decision of the ministry

for monitoring the implementation of experimental programmes and the external evaluation of the
results, the National Centre for External Evaluation of Education was nominated in cooperation with
the Ivo Pilar Institute of Social Science, Andrija Stampar School of National Health and the Croatian
Institute for Public Health. For professional training of the implementers of the programmes, the
Agency for Education was nominated in cooperation with the organisations which had prepared

the programmes. According to the same decision, health education programmes should be carried

1 Oa& Vladimira Nazora, Daruvar; Oa Eugena Kumicica, Velika Gorica; O& Ljudevita Gaja, Nova Graditka;
Oa aime Budinica, Zadar; 04 Eugena Kumucica, Slatina; Oa Novi Marof, Novi Marof; Oa Retkovec, Zagreb; O Quti
Brijeg, Zagreb; OS K. S. Gjalski, Zabok.

2 Gimnazija Bernardina Frankopana, Ogulin; Upravna i Birotehnicka akola, Zagreb; Gimnazija Vladimira
Nazora, Zadar; Gimnazija Antuna Brancica, dibenik, and Prva Sutacka Hrvatska Gimnazija, Rijeka.
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out experimentally during the second half of the 2007/2008 school year in the §fth form of the
selected primary schools and the 8rst form of the selected three-and four-year secondary schools.
The experimental programme was carried out with the obligatory agreement of the parents of those
pupils who participated in the implementation of the programmes.

On 18 December 2008, the Ministry of Science, Education and Sport held a press conference at
which the results of only the evaluations of the programmes were presented and announced that it
considered that in accordance with this there was no need for the programmes to be implemented in
primary and secondary schools because pupils already obtained sufScient knowledge about health
education through existing subjects. Such a standpoint is contradictory to the efforts of the Ministry
to introduce a single national curriculum which will widen the existing educational programme in
schools by introducing new subjects. Also, the evaluation of the experimental programmes did not
have as its purpose the investigation of the needs of health education, because the need for this

had already been conSrmed earlier through the work of nominated commissions of the responsible
ministry, but rather the purpose was to evaluate the quality of individual programmes, which was
omitted.

It should be emphasised that health programmes which were proposed for implementation in the
opinion of our organisations are not adequate, even more so because just two school hours were
anticipated for the content about human sexuality during a school year.

Therefore we continue to press for the introduction of separate and compulsory sex education in
Croatian primary and secondary schools.

5. Media

In 2008 mostly professional and informative reporting was noted in the media — 92.3% of neutral
and positive reporting. The percentage of neutral reporting is far the greatest (82.2%), as is beStting
for newspaper reporting, although for the afSrmation of the topic of sexual and gender minorities a
positive approach (10.1%) would be very helpful. Negative homophobic articles comprise 5.4%. There
is also a small but very harmful percentage of sneering (so-called ironic) articles b 2.3%. Certain
media continue to cover this topic in a sensationalist manner, but this is mainly a question of media
which normally report in such a manner.

The focus of media interest can be concluded according to the appearance of keywords in individual
articles: bisexuality, gay, homosexuality, intersexuality, lesbian, queer, LGBT, transsexuality,
transgender, and organisations (for easier illustration two categories are merged):

I homosexuality
350
3004 M lesbhian
250 Oqueer
2001 Obisexuality
1507 M inter-trans-sexuality-gender
100
50 = OLGBT
0 l : —— | —1 : . Hgay
H L Q Bi T lgbt ¢ Org Oorganisations: Kontra, LORI,
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As we can see, Bhomosexualityb has by far the most dominant occurrence, as a general expression
which most commonly covers the whole community of sexual minorities (it appears 309 times). Itis
followed by one more generally accepted euphemism, Bgayb. Half as frequently (128) were mentioned
organisations which are concerned with the rights of sexual and gender minorities — three of

them: Kontra (63), Iskorak (55), Lori (10); that is, a signiScant number of times. Technical terms
Btranssexualityb, Btransgenderb, Bintersexualityb; together with the correct appellation BLGBTE;

and the special expression for homosexual women Blesbianb appear quite rarely (<55). The expression
Bqueerb (69) forced its way to the top of the last group especially because of the events connected to
the Queer Zagreb Festival.

Analysis of the articles was conducted with consideration to:
- main or subsidiary topic:

- - -

"' - Main topic
B Subsidiary

g _A topic

- national or foreign events:

O Croatia
H World

- manner in which the subject is addressed (positively, neutrally, negatively, ironically/jokily):

O Pozitively
W Neutrally
O Negatively

OMockingly

- content of article (divided into several categories b events/reporting; cultural events; comments
by the public/columns/interviews; scientiSc investigations/surveys; entertainment/celebrities; other)

O Events

W Culture

OEntertainment/cel
ebrities

Olnterviews/comm
entary

H Scientific

O Other
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